SELECTING A THEME
Let me tell you a story about sneaky lies.

Dave and Paul were best friends – they played sports together, and they were co-captains of varsity teams even though they were only juniors.  One day, Paul got mad at Dave.  Rather than tell Dave he was mad, Paul decided he would do something mean to Dave to get back at him.  Paul snuck around the school, telling lies about Dave.  He said that Dave had cheated on a test.  He said that Dave had cheated on his girlfriend.  He said that Dave had done horrible things.  When Dave found out, he confronted Paul at Paul’s locker.  He asked Paul why Paul had done such a horrible thing.  Paul laughed.  He laughed so hard that he fell over and hit his head on his locker.  But when someone asked, Paul did not admit that he fell over.  Instead, he said that Dave pushed him.
Let me tell you another story.  This is about a boy who was too honest.
Paul had always respected Dave.  Dave got good grades, he was well-liked, had a wonderful girlfriend, and was a good athlete.  Paul tried to be like Dave – he studied hard, was friendly and outgoing, and played sports in every season.  Paul would never willingly do anything to hurt Dave.  But one day, while studying in the library, Paul overheard something – Dave was talking to one of the really smart kids that had already taken every math class offered by the high school and had started to take correspondence math classes from a university in the lower-48.  From the sound of things, Dave was trying to pay the kid to do his math homework.
Paul was shocked – Dave would never do something like that.  A few days later, though, he was at a pizza shop when he heard Dave’s voice from a nearby booth.  Paul got up to go say hello, but he stopped and left the restaurant.  Unbelievably, Paul had seen into Dave’s booth.  The boy in that booth, wearing what could only be Dave’s letter jacket, had his back to Paul.  It would not have mattered anyway – he was plainly distracted because he was making out with a girl from school.  She was not Dave’s girlfriend.
Paul did not know what to do.  He finally went to his counselor and told him what he had seen.  Eventually, Dave was pulled out of class and suspended for cheating on his math homework.  When his girlfriend found out about his philandering, she dumped him.  Dave, of course, denied the whole thing.

A few days later, while Dave was still on suspension, he came to school anyway and started yelling at Paul and threatening him.  Paul did not know what to do.  He was shocked.  Before he could react, Dave jumped on him and slammed Paul’s head into his locker.
All Paul wanted to do was be honest, to tell the truth.  As a result, he got his head cracked in.

You have probably already figured out that that is the same story, told from two different perspectives.  The way Dave sees things, Paul is a sneaky liar.  From Paul’s point of view, Paul is perfectly honest – too honest, in fact.  The point is that in order to be persuasive, you have to tell a persuasive story.  Since trials are all about persuading someone to believe your version of the facts, it is all about telling a good story.
The first ingredient to a good story is a plot.  That’s what happens in the story, and it is already determined for you by the time you are headed to trial.  You know what your side believes happened.
The second ingredient to a good story is a theme.  That’s a thread, a single unifying idea, that ties the whole story together.  For Dave, the theme is “sneaky lies.”  His story is all about Paul’s sneaky lies – lies about Dave, and lies about the event at the locker.  For Paul, the theme is “too honest.”  His story is all about a (slightly naïve) boy who just told the truth, even to the point where it got him hurt.

Exercise:
What was the last movie you saw that told a story?  If you were telling the story from the perspective of the hero or protagonist of the movie, what would the theme be in five words or less?  What if you were telling the story from the perspective of the villain or antagonist?
Exercise:
Think about Paul and Dave.  Pretend Dave is running for President against Paul.  If you were Dave’s campaign manager, what would you put on a bumper sticker to get your guy elected?  What if you were Paul’s campaign manager?
To put this in perspective a bit, say that Paul is suing Dave.  Paul says that Dave injured him by smashing Paul’s face into the locker.

Exercise:
Pretend you are Paul’s attorney.  Try to think of another theme, not the “honest kid” theme, to persuade people that Dave caused the injury.
Exercise:
Pretend you are Dave’s attorney.  Try to think of a way to use Paul’s “honest kid” theme against Paul.
[IF YOU ARE USING THE CRIMINAL TEACHING PROBLEM, SKIP THIS SECTION.]

Now let me introduce a different story.  Chris Wilson provided day care services at Happy Mountain Day Care.  Chris also suffers from epilepsy.  Chris had a seizure at Happy Mountain, in front of the kids.  No one was injured.  Madison Smith, who owns Happy Mountain Day Care, says that Chris presents a danger to the children.  Chris was put on suspension after the seizure.  Chris wrote a letter to all of the parents of the children explaining what had happened.  Madison later fired Chris.  Madison says Chris was fired because the letter was inappropriate and insubordinate and violated a company policy, and because Chris was a danger to the kids.  Chris says that the letter was fine, and that Chris was discriminated against on the basis of epilepsy, a physical disability.  Assume that if Chris is right, Madison will have broken a law.
Exercise:
Say you are Chris’s attorney.  Come up with a short (one sentence or less) theme to tell Chris’s story.

Exercise:
Pretend that this is not a lawsuit, it is an election.  Everyone in Alaska is going to get to vote on whether Chris is correct or Madison is.  Based on your theme, come up with a slogan that you would put on a bumper sticker if everyone in Alaska were going to vote on the case and you wanted Chris to win.

Exercise:
Now write Chris’s story, incorporating the theme and the slogan.  Keep it short and persuasive!

Exercise:
Flip positions – pretend you are Madison’s attorney.  Come up with a theme and slogan, then write the story.
[IF YOU ARE USING THE CIVIL TEACHING PROBLEM, SKIP THIS SECTION.]

Now let me introduce a different story.  The Meikuks and the Wheelers in the village of New Shavlik have hated each other for years.  Every year, they come together for a softball game.  Each family brings food, and the winning family gets to eat all of the food.  After the most recent game, which the Meikuks won, Logan Wheeler and Sam Meikuk got into a nasty fight.  Logan says that Sam came up to Logan’s truck and started saying things.  Logan got out of her or his truck with a baseball bat.  Logan says that s/he believed Sam might have a gun, and that s/he was reaching for it.  Logan says that s/he struck Sam with the bat in self-defense.  In any event, Sam hit the ground, bleeding from the head, and Logan left.  Some eye witnesses say that Logan started the fight, not Sam, but others disagree.  Some say that Logan wound up with the bat and swung it full force, hitting Sam on the head like a Barry Bonds homer.  Others point out that Sam’s injury was not serious, and claim that Logan could not have hit Sam very hard.  Some witnesses in New Shavlik say that Logan had very good reason to be afraid of Sam, and that if Logan hit Sam on purpose then it was in self-defense.  Others disagree.  Logan has been charged with assault.  Assume that if Logan intentionally hit Sam with a baseball bat and it was not in self-defense, then Logan will have broken a law and should go to jail.
Exercise:
Say you are Logan’s attorney.  Come up with a short (one sentence or less) theme to tell Logan’s story.

Exercise:
Pretend that this is not a criminal trial, it is an election.  Everyone in Alaska is going to get to vote on whether Logan is correct or the prosecutor is.  Based on your theme, come up with a slogan that you would put on a bumper sticker if everyone in Alaska were going to vote on the case and you wanted Logan to win.

Exercise:
Now write Logan’s story, incorporating the theme and the slogan.  Keep it short and persuasive!

Exercise:
Flip positions – pretend you are the prosecutor.  Come up with a theme and a slogan, then write the story.
