SPOTTING THE THEMES IN A CASE
The point of a trial is to convince either the judge or jury to decide the outcome in your favor.  There are two key elements to this: 1) figuring out what you need to prove; and 2) finding a way to tell a coherent and convincing story to your audience.  Everything you do at trial, from the opening statement to the examination and cross-examination of witnesses to the closing argument should be geared toward these goals.

What do you need to prove?:  A lawsuit and subsequent trial is framed by the laws that are applicable to the case.  Sometimes lawyers argue about which laws apply or how those laws should be interpreted.  In fact, sometimes lawyers agree that there are no important facts in dispute and the case can be decided without trial solely on the basis of legal briefs.  This is called summary judgment.  In a mock trial, though, there is limited disagreement over what laws apply.  Students are not expected to be well versed in legal research and briefing.  Rather, in a mock trial the focus is on determining what elements are necessary to prove a more or less settled legal theory and then fitting the available facts to that legal theory.
For instance, say you are dealing with a criminal prosecution and you want to prove that Dave murdered Bob.  There are basically two things you need to prove in an accusation of murder – that Dave actually caused Bob’s death, and that Dave intended to cause Bob’s death.  So, if you were trying to prove this in court, you might use physical forensic evidence (such as fingerprints on the murder weapon) to show that Dave caused Bob’s death, and then you might use testimony (such as a subsequent confession to a confidant) to prove the two elements of an accusation of murder.

When faced with a new case, how do you know what needs to be proved?  Well, in the murder example, you could look at the relevant Alaska statute and it would tell  you the definition of murder (in this case, first degree murder) and thus the elements that you need to prove to get a conviction.  In real trials, this is what you would do.  You would find the statutes, regulations, or even provisions in the state or federal constitution that apply to the set of circumstances you are suing (or being sued) about.  If the statutes are not entirely clear, you would need to look at how courts, maybe even courts in other states, had interpreted those or similar statutes.

Fortunately, in a mock trial you are given shortcuts to help you determine what you need to prove or disprove in order to win your case.  These shortcuts are in the form of the indictment (in a criminal case) or complaint (in a civil case), and also in the form of the jury instructions.  The indictment sets out the crimes which the State is accusing the defendant of committing.  In criminal cases, the State always brings the charges and is often referred to as the prosecution.  The indictment will set out the required elements for each criminal offense charged.  

Similarly, in a civil case the complaint will set out the basic elements of the case.  A complaint also has the added benefit of including several factual assertions that the plaintiff (the person, business or government agency bringing the case) believes actually happened and believes support the legal theory being advanced.  Moreover, in a civil case there is always an answer from the defendant.  (In a criminal case, the defendant either answers guilty, not guilty or no contest (i.e. agrees to accept a sentence but does not confess guilt).  In mock trials, you can assume the defendant is pleading not guilty.  Otherwise, there would be no need for a trial.)  In the answer, the defendant may admit that certain facts alleged by the plaintiff are actually true.  You should examine the answer carefully for any admissions by the defendant, because these admissions cannot be challenged at trial.  For this reasons, defendants usually deny any factual allegations that are the least bit unfavorable to them.
In mock trials, for both civil and criminal cases, you also have another useful tool for determining the elements of the case that need to be proven – the jury instructions.  The jury instructions are quite simply the instructions from the judge to the jury about what the jury needs to take into account in deciding how to rule on the case.  (This is a bit of an oversimiplification.  In real trials, the attorneys will argue about what to include in the jury instructions.  This takes place behind the scenes, however.  At the trial, the judge will still read to the jury the instructions that have been accepted by the Court.  This gives the jury instructions an air of authority.)  Needless to say, the Court is going to be careful in the instructions that are given to the jury and ideally will give no more and no less than what is necessary for the jury to reach a legally solid decision.  By examining carefully the jury instructions provided, you should be able to determine the elements that the prosecution/plaintiff needs to prove in order to receive a favorable verdict.


Exercise – Your teacher will be assigning you either a criminal or a civil mock trial problem that you will be participating in at the end of this unit.  Take a look at the indictment or complaint and at the jury instructions.  List the elements that need to be proven if the prosecution/plaintiff is going to prevail.  Each element will need to be proved separately, so try to separate out each element so that you know will know exactly what needs to be proved and will not forget any of the elements.
How do you prove your case?:  There will be a separate session on how to prepare for the different parts of a trial – the opening statement, direct examination and cross examination of witnesses, and the closing argument.  These can be all be very involved and deserve a fair bit of attention.  But, whether you are the prosecution/plaintiff or the defendant, all of these parts of the trial are unified by one thing – the theme of the case.  Thus, it is important that you keep your theme of the case in mind in all of your trial preparations.

Of course, the theme of the case will be framed differently depending on whether you are representing the prosecution/plaintiff or representing the defendant.  If you are representing the prosecution/plaintiff, you need to prove in accordance with the applicable standard of proof each element of the case that you have identified.  It is important that you not forget any elements of the case, even if they seem obvious.  For example, in the murder example probably everyone in the courtroom will know at some level that Bob is dead.  But if the jury is doing their job correctly, you still need to prove this to the jury beyond a reasonable doubt.  If there is no death or presumed death, there can be no murder.  My suggestion is to call in the coroner or a police officer who can identify the body and provide details about the manner of death.
If you are representing the defendant, your focus will likely be more on disproving the assertions of the other side than on proving your own legal theories.  This is especially true in criminal cases, where the prosecution has a high standard of proof – beyond a reasonable doubt.  In other words, if you are the defendant in a criminal case, all you need to do is create in the jury a reasonable doubt about the prosecution’s theory of the case.  Civil cases have a lower standard of proof – preponderance of evidence.  Therefore, in civil cases the defendant may take a more active role in trying to prove its own theory of the case.  
Sometimes, in both criminal and civil cases, the defendant will advance what is called an affirmative defense.  This is a legal theory that if proven by the defendant will exonerate the defendant from otherwise blameworthy actions.  However, the defendant bears the burden of proof for any affirmative defense.  For example, let’s imagine that Dave says he killed Bob in self-defense because Bob was threatening his life.  In effect, Dave is admitting he killed Bob and may even be saying that he did so intentionally, but Dave is also saying that he was legally justified in killing Bob because of the threat to his own life.  If Dave can convince the jury that Bob was actually threatening his life, then Dave will have proven his affirmative defense and should be found not guilty.
You now know the elements of the case and the burden that rests with both sides.  The most effective way to get the jury to rule in your favor is to weave these elements and the applicable burden into a coherent and convincing story.  Jurors will not remember random facts that you throw at them without any context, but they will remember these facts if they are contained within an overall narrative.  Therefore, as you prepare your case, you should make sure that everything you tell the jury or have your witnesses tell the jury fits into this overall narrative.  

This is true not just for the opening statement and closing argument, but also for the direct examination of your own witnesses and the cross examination of opposing witnesses.  When you look at the affidavits for your own witnesses in the mock trial problem you have been given, you will see that there is a lot of extraneous information in these affidavits that is unnecessary to the legal theory you are advancing.  There might even be information that is harmful to your legal theory!  As you are planning your direct examination (more on how to do this in a later lesson), make sure that you are only asking questions that elicit useful information.  On the flip side, when you are cross-examining the other side’s witnesses, only ask questions that either support your narrative or undermine the narrative of the other side.  This is hard to do, but we’ll give you tips on this when we discuss trial practices in more detail.

Exercise – Come up with a three or four sentence story that incorporates all of the elements necessary to prove or disprove the legal theory in the indictment/complaint and jury instructions.  This story should also integrate the necessary facts to support your narrative.
