GLOSSARY
The point of law and legal systems is to keep people from killing each other without society’s permission.  To take an example, say a person (call him “Droog”) went into another person’s cave (call him “Ploog”) and took his favorite rock.  Without a system of laws, we might expect Ploog to find Droog when Droog is sleeping, and smash Droog on the head with a stick.  If Droog was bigger than Ploog, he might retaliate.  Eventually Smoog, Ploog’s sister, might come to help Ploog.  Before long, all of Oog society would be drawn into the fray, and chaos would ensue.

To prevent that, the earliest systems of laws substituted something for the pain of smashing Droog’s head.  When Ploog found out that his rock was missing, he would tell everyone.  Upon discovery that Droog was responsible, society would do something – maybe take back the rock and another one besides.  In early societies, Ploog’s rock might be returned and the other rock thrown away.

For their part, the English used to have a very primitive system of laws, which mostly revolved around beating one another on the head with heavy things whenever anyone did something wrong.
  Eventually, this evolved.  Slightly.  When one did something wrong to the public, it came to be known as an “offense against the King” or “offense against the crown.”  When one did something wrong to a particular member of the public, it came to be known as an “offense against the man.”  Most offenses were both.  At the time, this was explained by saying that the King was the actual owner of everything, including people.  Today, some people explain it as just an evolution of Oog society – instead of throwing the extra rock away, it was given to the King.  In any event, anything that hurt the King was punished as an offense against the crown, and anything that hurt a person was fixed so that the person was no longer hurt.

In practice, this created a broad division that persists today, and has been inherited into the American legal system.  Offenses against society are called crimes, and the body of law dealing with them is called the criminal law.  Offenses against individuals are called by a number of names, and the body of law dealing with them is called the civil law.  They are handled differently in a number of respects.  The person who claims that a criminal offense has been committed is representing the interests of society, and is called a Prosecutor.  In contrast, the person complaining of a civil offense represents only his or her own self-interest, and is called a Plaintiff.  If the prosecutor or plaintiff wants a court to hear the matter and decide whether or not they are right about it, they must file their case in the court.  The prosecutor files a case by submitting a charging document, either an indictment or an information, which is a description of the crime society claims were committed by another person.
  The plaintiff files a complaint, which lays out the plaintiff’s view of the facts and provides some notice as to the legal theories the plaintiff will pursue.  The person complained about is the Defendant in both systems, although in the criminal system the person may also be called the Accused.  In civil cases, the defendant files an answer to the plaintiff’s complaint, which sets out the defendant’s view of the facts and any legal defenses.  In criminal cases the defendant responds to the indictment by entering a plea, which is just a general statement of whether the defendant admits to being guilty, claims to be not guilty, or is willing to be punished as if guilty without actually admitting any guilt (“nolo contendre” or “no contest”).
Whether a case raises a question of criminal or of civil law, two things must be decided in order for the case to be resolved.  First, someone (in our system, a judge) must decide the questions of law (that is, what the law governing the situation is).  This is no easy task – the parties may disagree over how to characterize the matter, and therefore which law should apply.  Go back to Ploog’s rock – Ploog probably sees this as a theft, or what is sometimes called a “conversion of property.”  But Droog may see things differently.  He may think that Ploog owed Droog the rock because Droog gave Ploog some meat a year before.  Ploog believes the laws of conversion and theft apply.  Droog thinks the situation is governed by the law of contracts.  Ultimately, the judge must decide.
Second, the actual facts of the case must be discerned, or found by a finder-of-fact.  In many cases, particularly criminal cases, the finder-of-fact is a jury.  The jury is a group of peers, fellow citizens in society, that listen to both sides of the case and determine the facts of what happened.  For instance, Ploog believes Droog is guilty of theft.  Droog may argue that he did not actually take the rock, but simply picked it up after it fell.  The jury will have to decide whether Droog is guilty or not – that is, whether or not he stole the rock.  There is an important point to make, here: the jury does not decide what it means to steal a rock.  For instance, the jury does not decide whether picking up a rock one knows to belong to another person constitutes stealing.  That is a question of law for the judge.  Instead, the jury simply finds the facts – i.e., whether or not Droog actually picked up the rock and knew it to belong to another person.

Not all legal questions are submitted to a jury (or even a judge).  Sometimes, the parties themselves can agree as to the facts and the law, or more often they can agree to disagree.  For instance, Droog and Ploog might decide that it is not worth it to fight about the rock.  Droog will agree to give Ploog half the rock, and they will avoid a fight.  This is called a settlement.  But if a case does not settle, it must be presented to the finder-of-fact (again, often a jury), for decision.  The method or presenting the facts of a case to a jury is called a trial, which is a formal proceeding with an organized structure for conveying information to a finder of fact.
In a trial, both parties are often represented by an attorney, who speaks and acts on their behalf.  This is a person who is trained in the law and in legal procedure, and who can assist the party in accomplishing their goals.  In a typical trial, the only people who speak are the judge, the attorneys, and anyone spoken to by the judge or the attorneys.  In trials where not much of value is at stake, or where one side cannot afford an attorney, it is common to see a person proceed to represent themselves in court.  A person who represents himself or herself in court is called a pro se litigant.
The goal of the trial is to decide a question of fact.  Different kinds of factual questions must be decided in different ways, though, because of the different goals and policies of the civil and criminal law.  In a civil case, the goal for the fact-finder is just to make pretty good decisions most of the time.  Generally speaking, it is appropriate in a civil case for both sides to argue and present evidence, and the side with the more persuasive evidence (that is, the preponderance of evidence) should win.  Put differently, in order to win in a civil case, the plaintiff must prove that it is more likely to be true than not true that the defendant did the thing complained of.  The defendant does not have to prove anything unless the plaintiff can cross this threshold.  Thus, the plaintiff bears the burden of proof.

In a criminal case, the prosecution bears the burden of proof.  The goal of the criminal law is to lock away guilty people – but it is better that a thousand guilty people go free than that a single innocent person be convicted.  Thus, the burden of proof is much higher in criminal cases than in civil.  Instead of proving facts by the mere preponderance of evidence, the prosecution in a criminal case must prove the defendant’s guilt beyond a reasonable doubt.  That is, at the end of the case the jury must first ask themselves if they have any doubt that the defendant did what he or she is accused of having done.  If a doubt exists, the jury must ask whether that doubt is reasonable.  If it is, then the defendant must be acquitted and go free – he cannot be convicted (found guilty).

A typical trial begins with the plaintiff (or prosecution) explaining what facts the jury is going to hear in a brief speech called an opening statement.  Then the plaintiff (or prosecution) actually presents the evidence that proves the facts.  This evidence can take two different forms.
  It can be physical evidence, which means it is actual direct evidence of one of the facts.  For instance, Ploog might use the rock to show that it exists, and to demonstrate that it is small and might have fit in Droog’s clothes if Droog put it there while sneaking out of Ploog’s cave.

More typical than physical evidence, though, is testimonial evidence.  Testimony comes from witnesses – people who know something that will be useful to the jury to find the facts of the case.  Some witnesses actually saw or perceived a fact of the case.  They are percipient or fact witnesses.  Some witnesses did not actually perceive a fact of the case, but they heard about the fact from someone who did perceive it.  For instance, Ploog may want to take testimony from Froog, who overheard Droog say that Droog had just taken a rock from Ploog’s cave.  This sort of testimony – testimony about what the witness has heard someone say – is called hearsay evidence and creates special problems at trial.  If Ploog tries to have Froog testify about what she heard and Droog raises an objection, the judge may not allow Froog to testify about what Droog said.
Other witnesses may not have actually seen a fact of the case, but they can nonetheless offer testimony that is useful to the jury because they have knowledge about an area the jury does not know.  For instance, Droog may call a forensic geologist to testify that the rock in question recently fell.  The geologist may not have seen the rock fall, but she may be able to offer an opinion that it did based on her observations about the rock.  Such a witness is called an expert witness.
The plaintiff (or prosecution) will seek to put all of this evidence before the jury by calling witnesses (either percipient or expert) and asking them questions.  For each witness, this is called the witness’s direct examination.  After each witness’s direct examination, the defendant gets to examine them to try to poke holes in their testimony.  This is called cross examination.

The presentation of all of this evidence is called the plaintiff’s (or prosecution’s) case in chief.  After the plaintiff’s (or prosecution’s) case in chief, the defendant gets to make an opening statement, and present a case in chief.  Of course, during the presentation of the defendant’s case in chief, the plaintiff (or prosecution) has the opportunity to cross-examine the defendant’s witnesses.

At the end of all of the evidence, the plaintiff (or prosecution) sums up all of the evidence and makes a closing argument to the jury.  The goal of this short speech is to explain to the jury why it should find in the plaintiff’s (or prosecution’s) favor.  Then the defendant gets to make a closing argument, and often the plaintiff (or prosecution) then gets to make a final argument called a rebuttal, to respond to things in the defendant’s closing argument.

There are variations on this order.  For instance, in most modern trials
 the defendant offers an opening statement immediately after the plaintiff (or prosecution) does so, and before the plaintiff’s (or prosecution’s) case in chief.

After the parties have made their closing arguments, the judge explains the law to the jury by offering jury instructions.  These are statements of the governing law that are read aloud to the jury at various points during the trial.  There are two kinds of law that are included in jury instructions.  Some of the instructions deal with substantive law – that is, the law that actually governs how the case must be decided.  But other instructions will deal with procedural law – that is, how the jury should interpret what goes on in the courtroom.

Then the jury will retire, or go back to a private jury room, to deliberate.  During the deliberations, they will argue and discuss the case and the evidence, and decide who is wrong and who is right.  Ultimately, they will come up with a verdict, which is a decision of the jury as to the facts of the case.  This verdict is then read in open court to the judge.  If it is a criminal trial, the judge will issue a sentence stating how long the defendant must stay in jail.  Often, though, this takes place at a later hearing.
� Most English law developed by invasion.  The proto-German tribes of the Angeln and Saxonne invaded, and established a proto-German style of government (which is the root of “Anglo-Saxon” culture).  Romans dropped by for a visit, which eventually led to a feudal system.  Then the Visigoths (Vikings) invaded.  As the culture started to recover, the Normans (French) invaded and ruled for a time.  English law is a bit of a hodgepodge, and the American system that descended from it is not much better off.


� The difference is technical, and relates to how the accusation is made.  In some cases, a jury (called a “grand jury”) reviews all of the available evidence that the prosecutor wants them to view and decides whether the evidence is enough to charge someone with a crime.  In those cases, the charging document is an indictment, and it actually comes directly from the grand jury (not the prosecutor).  In other cases, generally ones where the penalties are less severe, the prosecutor him- or herself can decide to charge the defendant with a crime.  The prosecutor’s charging document is the information.  Other than the grand jury proceeding, the difference does not matter.  In particular, it does not have any effect on trial practice, and so is not relevant to mock trial.


� There is a concept, called “jury nullification,” that is a counter-example to this.  When a jury nullification occurs, the jury decides the law by refusing to find facts in order to avoid finding someone in violation of a law the jury finds distasteful.


� It can take more, but we’ll limit ourselves to two.


� This includes mock trials.
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