INTRO TO TRIAL PRACTICES
Trials typically progress in a definite order.  In a mock trial context it always proceeds in the following order:

1. Plaintiff’s opening statement

2. Defense’s opening statement

3. Plaintiff’s witnesses

4. Defense’s witnesses
5. Plaintiff’s closing argument

6. Defense’s closing argument

7. Plaintiff’s closing argument

Let’s take a closer look at each of these steps and how to prepare to present them.

Opening statements:  First, the parties are allowed to present their view of the case to the finder-of-fact (this is a term of art, and will be explained below).  In keeping with the basic conduct of the case, the Plaintiff goes first.  The Plaintiff presents an opening statement that summarizes the facts of the case as the Plaintiff will prove them to be, but without any argument whatsoever.  After the Plaintiff opens, the Defendant is provided the opportunity to do so.  The Defendant’s opening statement will usually try to show why the facts do not support the Plaintiff’s claims.  Remember, the burden of proof is on the Plaintiff.  So, the Defendant does not need to prove the truth of his or her case.  Rather, the Defendant only needs to show that the Plaintiff’s case has serious flaws that should prevent a verdict in favor of the Plaintiff.  (Note - In real trials, the Defendant can often elect to reserve the opening until the close of the Plaintiff’s case in chief.  That is, the Defendant does not give an opening statement at the same time as the Plaintiff, but gives one after the Plaintiff “rests its case”.  In mock trials, this is not permitted.)
The opening statement is counsel’s first opportunity to preview the case to the finder of fact (the jury), and to tell the jury what to look out for.  It is where counsel can first introduce the key themes of the case, and it is counsel’s opportunity to tell the jury what to look out for.

The opening is NOT an argument.  Counsel is not permitted to argue in the opening, and shouldn’t try to do so.  Instead, the opening is just an opportunity to preview the case.  Thus, counsel should resist the urge to use argumentative language, or to express opinions.  The language of the opening must be neutral in tone, unless the parties agree that one fact cuts one way or the other (and they never do).  For instance, if the only witness for the Plaintiff is an eye-witness to the car crash, “Mrs. Johnson will testify that she saw a red Plymouth, like the one owned by the Defendant, hit the Plaintiff’s car” is good.  “The Defendant was probably drunk when his car hit the Plaintiff’s” is probably impermissible, unless the parties both agree that the Defendant was probably drunk.

Key elements to a good opening statement:
1. The opening must contain a theme, sort of like a slogan, sound bite, or tag line.  For mock trial, this will take the form of a short, repeated phrase that encapsulates the case.  Think about the theme of your case and try to come up with a slogan that will sound good to the jury and that they will remember.
2. The opening must preview the facts as the witnesses will give them.  By the time you get to trial, you should know what all of the witnesses will say.  Not just your own, but you will know what evidence the opposing witnesses will give, as well.  This is because you will control what evidence comes out, to a large degree.  You must talk about this in your opening. 

3. The opening should tell a complete and compelling story, with confidence.  It should be powerful.  The goal of the opening is to set the jury up so that they believe you and your client are telling the truth, and that you and your client are correct about the actual facts of the case.  It must be presented in such a way that it is very easy to follow and understand, and the best way to do that is by telling a story.  It must be told with confidence - you must believe with absolute conviction that you are saying, or you will never persuade a jury to do so.
4. The opening should be extremely well-organized.  Most juries do not take careful notes during openings.  Thus, your opening must be so well organized and easy to follow (not to mention short) that the jury gets the whole point of it and retains the whole point of it, despite not seeing it written.

Witnesses:  A witness is a person who is presenting evidence that will prove one side or the other’s theory of the case.  The witness is sworn in by the bailiff or clerk of court and usually sits in the witness box (see diagram).  This is referred to as being “called to the stand.”  The witness must be “called” by one side or the other.  Witnesses cannot testify just because they want to say something about the case to the court.

Because of the way the rules of evidence work, all evidence must be introduced by a witness, even physical evidence.  For instance, say the Plaintiff has a video tape of the accident scene, taken by a bystander at the time of the accident, that clearly shows the cars colliding.  This is probably very useful evidence, but it cannot come in without help.  The Plaintiff will have to call the bystander to the stand and take their testimony about the tape before being allowed to show the tape to the jury.

Only one witness can present testimony at a time.  If you had multiple witnesses all talking at the same time, the trial would be chaos.  Plus, the witness box would get very crowded.  A witness who is not testifying must keep quiet, even if she or he thinks that the witness on the stand is lying.  If the attorney asks the right questions, the witness will get the opportunity to refute other witnesses.

Direct examination:  The examination of a witness starts with the witness being asked questions by the attorney(s) for the side that called the witness.  This is known as “direct examination.”  The important thing about a direct examination is that it is not itself an argument, but rather is the place where the facts that support the argument come to light.  An attorney is never permitted to give testimony during trial.  That is for the witnesses to do, not the attorneys.  In order to avoid argument or testimony, the lawyers in a direct examination are not permitted to ask any “leading” questions.  A question “leads” if it suggests its answer.  For instance, “you were out fishing that night, weren’t you?” is a leading question, because it suggests that the answer is “yes.”  “What were you doing that night?” is a non-leading, “open-ended” question.  (An open-ended question is one that does not even restrict the range of possible answers - not only does an open-ended question not lead you to choose “yes” or “no,” but it doesn’t even confine your answers to “yes” or “no.”)  Not all non-leading questions are necessarily open-ended – you can have non-leading questions that require a yes or no answer.  For instance, “Were you out fishing that night?” is non-leading, even though the only possible answers are “yes” or “no.”
The content of the direct examination is whatever you need to prove in order to prove the elements of your case.  If you are the Plaintiff, what you have to prove are the elements required for whatever legal theory you are asserting.  You may also need to disprove any arguments the Defendant offers.  If you are the Defendant, you have to prove that the Plaintiff has not shown the elements of its case, and that any arguments you make on your behalf defeat the Plaintiff’s case.  Regardless of whether you are the Plaintiff or the Defendant, you need to ask whatever non-leading questions are necessary in order to get out the evidence you want.
Tips on how to prepare for a direct examination:

5. Figure out the elements that you need to prove (this will require reviewing the law and the jury instructions).
6. Figure out which of those elements the particular witness you are directing will be used to prove.
7. Figure out the story that this witness will tell that will contribute to the story that you introduced with your opening.
8. Write an outline of the direct examination.  The outline should be clearly organized, and should be made up of the facts to which your witness will testify.  The outline is an outline of the facts you intend to adduce, not an outline of questions.  The outline should include anything needed for introduction of exhibits (see below), and should also have your theme in it somewhere.  Remember that the jury knows absolutely nothing about the case until you prove it to them.  Thus, pretend like you know nothing about the case when you construct your outline, or you are sure to leave something out.  

9. You’re ready for trial.  When you call the witness, be comfortable.  Use easy, conversational language.  Do not read your questions - they aren’t written on the outline, and in any event you’ll bore the jury to tears.  Also, structure your questions so that they are short, and invite the jury to really focus on the witness.  The witness is the centerpiece of the action - don’t do anything to distract the jury from the witness.  Do not use “umm,” “ah,” or any other habit words (words that you say because your mind is on hold and you like the sound of your voice).  Do not tap or twirl your pen, or tap a foot.  Stand straight, confident, and without much movement and ask straight, confident questions that allow your witness to steal the show.  Look at the witness (your eyes will help focus the attention), even though the witness will often be looking into the jury box.
Remember how we said that physical evidence must be introduced by witnesses?  In an actual trial, this can sometimes be a fairly complicated process, but the basics are that the witness must be able to identify the piece of evidence that the attorney is seeking to introduce into the trial and testify about where the piece of evidence came from.  For example, probably only the bystander in our above example could introduce the tape of the accident.  Another witness might be able to say that the tape looks like it was of the accident, but in most situations this is not going to be satisfactory to the judge.  Again, the rules can get quite complicated, but they are somewhat relaxed in mock trials.
Cross Examination:  Now, the fun stuff.  Direct examination is usually fairly friendly because an attorney is probably only call to the stand witnesses who are likely to say things that help that attorney’s case.  Cross-examination is how the opposing counsel is allowed to poke holes in the case being presented by the other side.  This is usually the most dramatic part of the trial, and it is the time when the jury can see most clearly the adversarial, confrontational nature of the American trial justice system.  Other than the jury, cross-examination is the only part of the trial that is actually guaranteed by the Constitution (cross-examination is what “confront” means in the Sixth Amendment).  To put this in perspective, if it could find a way to do it and not vitiate due process (don’t worry, it probably isn’t clever enough to do so), Congress could make a law outlawing opening statements.  It could outlaw the closing argument.  But it cannot do away with the right to cross-examine any witness that is submitted against a person (at least in criminal cases).  According to the United States Supreme Court, cross-examination is the “greatest legal engine ever invented for the discovery of truth”.  
The biggest mechanical difference between cross examination and direct is that in the cross, you use leading questions.  While it is not technically required by the rules that you use only leading questions, in practice it is almost always better to use a leading question in cross examination, if you can, for reasons that will be further explained below.  Thus, all of the questions on cross examination will suggest their answer.  Usually they will suggest a “yes” answer to a “yes” or “no” question.  Moreover, the good leading question will do more than just suggest the answer - it will demand the answer.  When you’re starting out, the best way to accomplish this is to not ask questions at all - just make statements with question marks at the end (which, incidentally, you may not even bother voicing):

Q:
You ate the fish before you started choking?

A:
Yes.

Q:
You choked on a cherry pit?

A:
Yes.

Q:
The cherry was cold?

A:
No.  No it wasn’t.

Q:
Really?  It came from the cherry on your ice cream sundae?

A:
Oh.  Yes.

Q:
So it was cold?

A:
Yes.  I guess it was.

As with all of the other parts of the trial, your goal with cross-examination is to tell a story.  So you want your cross-examination to tell stories - stories about how much of a liar the witness is, or how difficult it was for them to see what they thought they saw, or about their motivation to see the facts in only one way.  You do not want to tell the jury what they should conclude about the witness’s veracity.  Instead, you should show the jury, lead the jury to the answer, and then let the jury on its own reach the conclusion that you’ve led it to.  


Tips on how to prepare for cross-examination:

1. Know your points:  This means that before you get started asking questions, you need to know what points you will need to get out on cross examination.  What are the stories you need to tell?  Generally, there shouldn’t be very many - 3 or 4.  A great trial advocate once said of cross-examination, “make three points and sit down.”  This isn’t bad advice.  Since you aren’t making many, the points should be the most critically important things that this witness can say to improve your proof of your theory of the case.
2. Be gradual: Your cross-examination should be designed to gradually bring the jury to the answer.  Structurally, you do it by going from the very general to the very specific and by only adding one fact at a time.  You can’t jump right to the end - if you ask the question that demonstrates your point, you’ll get the wrong answer.  Instead, lay a good foundation by asking innocuous questions first.  
3. Plan the end and the crescendo:  Your cross examination should conclude on a resoundingly positive note.  The jury will remember best the first and last things elicited in an examination.  For that reason, have a very effective point for the end of cross-examination.  If possible, it should be a point that actually sets up or propels your theory of the case (and doesn’t just undermine the opposing theory or the witness).  Also, many cross-examinations (although not all) will have a crescendo.  That is, they’ll have a point where the examination is at its effective peak – the energy is high, and the jury is sitting on pins and needles waiting for your next question.  Know when your cross-examination is likely to reach its most effective point and plan your questions so that they work toward it.
4. Only ask questions when you have a pretty good idea what the answer will be.  Cross-examination is not the time to be surprised.  The witness wants you to lose, so you can expect him or her to answer questions in a way that helps the other side.  This is why you need to ask “yes or no” questions.  Even then you must be careful not to ask questions that will allow the witness to expound upon an answer that undercuts the reason why you asked the question in the first place.  And don’t, under any circumstances, ask “gotcha” questions.  That only works in the movies.  Seriously, you can ask attorneys who have done hundreds of criminal cases in their careers, and they will tell you that this tactic never yields the result the attorney is hoping for an often backfires.
5. Don’t get so caught up in the cross examination that you forget to prove your theory of the case.  A common mistake is to try to “score points” or “land body-blows” on cross-examination.  You may want to do that, but it isn’t the goal of cross-examination.  The one and only goal of cross-examination is to prove your theory of the case (in part, by proving the other side’s theory is wrong).  Do not get so enthusiastic about making the witness look stupid that you lose sight of your goals for the cross-examination.  This is, far and away, the most common mistake in mock trial cross-examinations.
6. Don’t be mean, rude, haughty, conceited, egotistical, arrogant, or domineering.  Be aggressive and control the examination, but be casual and friendly.  No one likes a jerk, including the jury.  You should come off as professional.  You should never lose your temper.  That is not okay.  If you are getting flustered or angry, the witness is winning (probably because you didn’t prepare enough).  Stop.  Take a breath.  Change the topic, change the pace, or change your technique.  If all else fails, sit down.  Better to get no evidence out of the witness but to retain your dignity and your credibility with the jury than to come off as a histrionic cry-baby.  If you become angry and flustered, the jury will think the witness is winning the battle.  Because she or he is.
Closing Arguments:  After the Defendant concludes presenting its witnesses, both sides are permitted to argue.  This is where the obvious lawyering takes place, although the real work is everything that leads up to the closing.  In general, the Plaintiff closes first.  In mock trials, both sides are limited to five minutes total for closing arguments.  Then the Defendant offers its argument.  Afterwards, the Plaintiff may use any remaining time to rebut what the Defendant has said.
Closing argument is not an opportunity to offer opinions about the evidence, or the case, or the facts – in fact, lawyers are not permitted to do that at any time during trial – but an opportunity to demonstrate how the law applies to the facts that have been proven, to argue that the facts have been proven, and to demonstrate that one’s client should, under the law, be victorious.
A good closing argument starts with an opening statement.  At the beginning of the trial, the opening argument made promises of what evidence would come, but did not argue – instead, it told a story so that the jury would invent its own argument as the evidence was presented by the witnesses.  Now that you have presented all of your witnesses, the evidence is in and has been tested in the crucible of cross-examination.  It fulfilled the promises of the opening, and fleshed out and proved the details of the story.  But it did not argue – instead, it presented the story in an organized and clear way, each piece of evidence building on the others to demonstrate and prove that the facts were as one of the sides or the other believed them to be.

The closing argument is, not surprisingly, the time for argument.  Attorneys are smart enough that they’d come up with another name for it if this wasn’t the case.  The closing argument must glue all of the evidence together.  In fact, the closing argument is sometimes called the “summation,” because it sums up all of the evidence presented.  It must explain away the bad evidence, and highlight the good evidence.
Structure of a good closing argument:
1. Every closing must begin with an introduction and greeting.  The closing is a persuasive argument, and it is easier to persuade people who like you.  Thus, you must be precise, polite, and simple in the closing.  This starts with a good greeting.
2. In a civil trial, the Plaintiff’s closing argument should have a short statement about the standard of proof.  A lot of civil juries get confused and think that the “reasonable doubt” standard applies.  It doesn’t, and you need to explain that a lesser standard obtains.  On the defense, you do not discuss the standard of proof, but you make sure to discuss the burden of proof.  It is basically the same thing, but the language reminds the jury that it is the Plaintiff, not the Defendant, who must prove its case.  Emphasize the elements that you think the plaintiff cannot prove.
3. Quickly summarize your theory of the case, next.  For example, if it is a dog bite case and you are the defendant, you might be defending by saying that this is the first injurious dog bite from your dog and you simply didn’t know the pit-bull was dangerous.  So your theory of the case would be, “ladies and gentlemen, it’s true that the law is not about ‘fair’ and ‘unfair.’  Still, the law does not make a person pay if it was not their fault that someone got hurt, or if they could not foresee the injury.  In this case, the plaintiff shouldn’t get any money from Mr. Jones unless Mr. Jones knew his dog was a danger.  But you’ve all heard the evidence - Mr. Jones had no way of knowing that Fido would ever hurt anybody!  And Mr. Jones proved it by having Fido put down the same day that the plaintiff got hurt.”  Basically, you restate your opening story in very short form – spend no more than a minute, and preferably less.
4. Then discuss the elements of the case, and focus on the ones that win the case for you.  If you are the Plaintiff, you focus on the required elements of your case.  If you are the Defendant, you focus on those elements that the plaintiff has not proven, as well as any affirmative defenses.

5. Next, lay out the evidence that has been presented and is favorable, minimizing and explaining the unhelpful evidence as you go.  Stick to the very high points – this is the summation portion of the argument, and you don’t want it to get too long and swamp the rest.
6. Finally, close strong.  The last statement in the closing is a reiteration of your theme.  After you get that out, thank the jury and sit down.  Immediately after you do, you will remember the things you forgot to say.  Keep your seat – the jury didn’t know you were going to say them and won’t miss them, but you’ll look like a fool if you try to get them in after you said you were done.
Other tips for a good closing argument:

1.
Keep your language simple.  Do not use legalese or jargon, unless you define it, and unless there is a great reason to do so.  It always backfires.


2.
Do not use notes.  If you must use notes, use only a few, preferably on a single 3x5” index card in print that is large enough to be clearly read from 5 feet and that fills no more than 10 lines.


3.
It is against the law to express your personal opinion as to the credibility of any witness.  Do not do it.  You are also not allowed to testify - you cannot present any new evidence in closing.  Confine yourself to the facts that actually came out.  Also, be honest and forthright.  If you look like you are dissembling or lying, the jury will pick up on it and crucify you.  All you have at trial is your own credibility, so do not squander it.


4.
Do not ever express any opinion as to the opposing party, opposing counsel, or opposing witnesses.


5.
Be incredibly well-organized in your closing.  Walk through the six steps above.  When making your points in summation, walk through the story in an order that makes sense and is easy to remember.

